INCLUSIVE SOCIETY
INSTITUTE

Op-ed

The Vital Role of Participatory Democracy in Building a Just and Inclusive Society
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Participatory democracy acts as a fundamental pillar in our pursuit of a just and inclusive society. As
responsible citizens and leaders, it is incumbent upon us to deeply comprehend and uphold the
principles that underpin this vision. Justice Albie Sachs, a distinguished former Constitutional Court
Judge, offers valuable reflections on a case that exemplifies the importance of Participatory
Democracy, the Doctors for Life case.

In 2005, Parliament passed four pieces of legislation relating to reproductive healthcare matters.
Doctors for Life, a conservative organisation, objected to the passing of this legislation, alleging that
the National Council of Provinces (NCOP) had not sufficiently involved the public in the process, in
violation of sections 72 and 118 of the Constitution.

Section 72 of the Constitution requires the NCOP to facilitate public involvement in legislative
processes, while section 118 imposes the same obligation on provincial legislatures. Doctors for Life
International, which had conservative views on the Choice on Termination of Pregnancy Act 92 of
1996, challenged the proposed law on the grounds that it had not been subject to sufficient public
participation in a novel case that pitted representative democracy against participatory democracy.

In this particular case's verdict, the Constitutional Court determined that the NCOP had not fulfilled
its constitutional duty to encourage public participation in the process of creating laws. The Court
established that the NCOP had neglected to request written input from the public regarding the Bills,
had not conducted public hearings on the Bills, and had disregarded public opinions when making
decisions about the Bills.

The word "participatory"” does not appear in the Constitution, but section 1(d) refers to a "multi-party
system of democratic government." The meaning of this phrase was central to the judgment, which
ultimately found that the NCOP had not met its constitutional obligations to facilitate public
participation in the legislative process.

The Doctors for Life case was a landmark decision that affirmed the importance of public participation
in the law-making process. It also highlighted the tension between representative democracy, in which
the people elect representatives to make decisions on their behalf, and participatory democracy, in
which the people themselves have a more direct role in decision-making.

The Doctors for Life matter served as a poignant reminder of the paramount importance of engaging
the public in legislative processes. This landmark decision not only reaffirmed the need for
participatory justice in South Africa but also continues to provide valuable insights for our democratic
institutions.
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The case is a reminder that participatory democracy is not just an abstract ideal but a fundamental
right enshrined in the South African Constitution. It is a right that must be upheld to build a truly
democratic society.

Our Constitution, as the foundational document of our democracy, envisions a system that goes
beyond periodic elections. It calls for a dynamic democracy that actively engages citizens in decision-
making. As Justice Sachs eloquently states, the vision is not akin to "sleeping beauty," where
democracy is awakened solely during elections. Instead, it demands ongoing public engagement and
the recognition of the diverse voices within our society.

Participatory democracy yields several benefits for both governance and society. When people are
knowledgeable about the law and have been involved in its formulation, they feel a sense of
ownership and belonging. This fosters unity amidst diversity, ensuring that all sections of society have
an opportunity to contribute meaningfully. Better outcomes are achieved when legislation reflects the
realities and aspirations of those most affected by it.

Participatory democracy is also particularly vital for groups traditionally marginalised or
underrepresented in formal power structures. The Doctors for Life case highlighted the importance of
engaging local healers and recognising their expertise. By involving such outlying groups, we
strengthen our democracy by embracing the wisdom and experiences of all citizens. The recognition
and inclusion of diverse perspectives lead to fairer outcomes and a stronger sense of social cohesion.

The Constitutional Court's decision to strike down the law in question demonstrated the court's
commitment to upholding participatory justice. It was not an encroachment on Parliament's authority
but a necessary consequence of Parliament's failure to fulfil its promise of public engagement. This
judgment affirms that reasonable measures must be taken to ensure genuine public involvement, thus
emphasising the Court's role as the guardian of constitutional principles.

South Africa stands out as a beacon of participatory democracy, with few precedents worldwide of
legislation being struck down due to failures in public engagement. We must recognise this unique
position and continue to lead by example. The global trend toward disillusionment with traditional
political processes calls for revitalising participatory democracy. Rather than sporadic consultations,
continuous public engagement is key to rebuilding trust and empowerment.

In conclusion, The Doctors for Life case offers us valuable insights into the true essence of participatory
democracy. As a living document, our Constitution demands more than just representative
democracy; it envisions an active, engaged citizenry. We must embrace the principles of inclusivity,
accountability, and openness. By taking reasonable steps to involve the public, we strengthen our
democracy and ensure a fair and just society. Let us seize this.
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